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Freight forwarder as a carrier
and professional intermediary

The increased activity of freight forwarders and the expanded diversity of their
work are striking facts of modern carriage of goods. This increase is a result of
the container revolution in international transport. The up-to-date assessments
say that 4/5 of general and container goods in international directions are
made not by the traders but the freight forwarders and other transport agents.
Moreover, the development of mixed transport force the freight forwarders to
turn into the principals of the transport process as their legal status are closer
to the carrier's one.

Freight forwarders may even have the rolling stock and container park. That
means that they perform their duties not only formally, but act as a real carrier.
For example Maersk, the largest world carrier, have in its structure the freight
forwarding companies. Thus the specialization of the freight forwarding capital
, separating from the transport capital in the whole and carriers' capital in
particular, doesn't have the unilateral trend to the split-off. There is obviously a
trend to interact and mutual transferability of capitals and such kind of activity.
It is evident in the modern means to arrange the door-to-door deliveries.

JKCNeANTOp KaK NepeBO34mK
1 NPObECCOHa/IbHBIN MOCPEAHUK

3HayeHue TPaHCNOPTHO-3KCNeAUTOPCKON AeATEIbHOCTU B TPAHCNOPTHOM Npo-
Liecce NOCTOAHHO BO3pacTaeT, B 0CO6@HHOCTU B pe3y/ibTaTe KOHTelHepu3aumu
MeXAYyHapOAHbIX nepeso3oK. [0 coBpeMeHHbIM OueHKaM rnopsaaka 4/5 BCex.
OTNPABOK reHepasibHbiX U KOHTEMHEPU3OBAHHLIX FPY30B BO BHELIHE3KOHOMU-
4eckoM 060poTe NPOV3BOAMTCA He rpy3oBnagenbuamu (Kynuamu), a TpaHe-
NOPTHLIMU 3KCNEANTOPaMM U APYTMMU TPAHCMOPTHLIMUK areHTamu. bonee Toro,
B CBA3M C pPa3sBUTMEM MNPAMbIX CMeLIaHHbIX NEepeBO30K rpy3a TPaHCMOPTHbIE
3KCNeANTOPbI N3 TPAHCMOPTHBIX areHTOB CTa/Iv NPeBpaLlaTbCA B NPUHLMUNAN0B
TPAHCMOPTHOrO NPOLECCa, Tak KaK UX NPaBoOBOM CTaTyC BN/IOTHYI0 Npubansua-
CA K CTaTycy nepeBo34MKa,

Kpome TOro, TpaHCNoOpTHbIE IKCNEANTOPbI MOTYT UMETb COOCTBEHHbIN NOABUM=
HOW COCTaB N KOHTEeHEPHbIW NapK, TaK YTO BLIMONHAT PYHKL MW NepeBo3yu
He TO/IbKO HOMWUHANbHO, HO BLICTYNAKT B KayecTBe peasbHOro NepeBo34uKa
HanpuMep, KpynHenwmnin MMpoBoi nepeBo3ynk Maersk nmMeer B cBoeil CTpyK
Type TPaHCNopTHO-3KCcneaguTopckue Gupmbl. Takmum obpasom, cneyuanmsaum:
TPaHCNOPTHO-3KCMEAUTOPCKOrO KanuTana, BblAENUBLIErOCA N3 TPaHCNOPTHO:
ro Kanutana soobuie U KanuTana nepeBO3YMKa, B HACTHOCTU, HE MMEeT 0AHO
CTOPOHHEW TeHAeHUMU K obocobneHuto, a, HaNpoOTUB, UMEeTCA TeHAeHUM
K B3aMMOAeNCTBUIO U B3auMHOM obpaujaeMoCT TaKoro poAa KanuTanos U C
OTBETCTBYHLWEro PoAa AeATE/IbHOCTU. ITO 0CO6EHHO APKO NPOABAAETCA B C
BPeMeHHOM crnocobe opraHusauumn 40CTaBKN FPY30B «OT ABEPU A0 ABEPU»,
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In the context of legislation freight forwarding is of
great concern as the legislative analysis is quite relevant
even comparing with the researches within the opera-
tional and economic issues which are called the “logis-
tics”. Within the transport process technical analysis is
very important too. However, we'll dwell on the legal
relations between the freight forwarder and the goods
owner. We aren't able to shed light also on other spe-
cialized transport undertakers — post freight forwarders,
but their relation are worth the separate analysis.

The Ukrainian integration into the world economy
makes such analyses pressing.

Freight forwarder: agent

A freight forwarder, forwarder, or forwarding agent
is a person or company that organizes shipments for
individuals or other companies and may also act as a
carrier. A forwarder is often not active as a carrier and
acts only as an agent, in other words as a third-party
(non-asset-based) logistics provider that dispatches
shipments via asset-based carriers and that books
or otherwise arranges space for these shipments. In
Ukraine the carrier and freight forwarder became the
different notions quite recently. Freight forwarding was
stipulated in the national legislation. However, Ukraini-
an legislation tends to Romano-Germanic continental
legal framework where agency services are not so well-

C  NpaBOBOW  TOYKM  3PEHWA  TPAHCIOPTHO-
IKCMEANTOPCKAA AEATENbHOCTb NpeACTaBAAeT Coboit He
MEHBbWWH WHTEPEC, U WUCCNEAOBAHWE TAKOBOM B MPaBo-
BOM acrekTe He MeHee aKTya/bHO, YeM UCCNeA0BaHMA
OPraHW3aLMOHHO-3KOHOMUYECKOTO  XapaKTepa, KOTopble
NOAYYMAN HaUMEHOBaHWe NOTUCTUMKW. B TpaHCnopTHOM
npouecce OrPOMHOE 3Ha4eHWe MMEKOT U HYMCTO TexHuye-
CKMe WUCCAeA0BaHMA. Mbl JKe COCPeAOTOMMM CBOE BHU-
MaHVe Ha NPaBOBOW CTOPOHE OTHOWEHWIA 3KCNeAMTOp—
rpysoBnagenel, TouHee, Hawe BHYMAaHWE OrpaHU4KTCA
NpegMeToM OTHOWEHWA Py30BNaAe/bLEB C TPaHCMOPT-
HBIMW 3KCMEANTOPAMU, NOCKC/LKY B IKCMIEANTOPCKOW AeA-
TeNIbHOCTY YHACTBYIOT TAKKE BECbMA CMeLMANN3NPOBaHHbIe
NPeANpUATMA CBA3W, KOTOPLIE 3aHMMAIOTCA 3KCNeanpoBa-
HeM nouThl. OTHOLWEHWA TaKMX 3KCMeANUTOPOB BEIXOAAT 38
PaMKit HaLLero UCCAe0BaHWA U MOTYT COCTaBUTb NpeaMert
CaMOCTOATENBHOMO aHa/n3a.

HTerpauna 3KOHOMMKA YKPauHbl B MUPOBYIO PbIHOY-
HYIO SKOHOMWUKY AenaeT nogcbHble ccneoBaHnA ocobeH-
HO aKTyaNbHbIMU.

JKcneanTOp-areHT

Hanbonee npuBLIMHOW PO/bIO SKCMEeAUTOpa ABASAET-
cA ponb areHTa. OTHOCWTeNbHO no3jHee 06oCobNeHNe
PO/M TPAHCMOPTHOMO 3KCNeANTOPa OT PO/ MEPEBO3HMKA,
a TakKe BO3HMKHOBEHWE B HaLWMOHaAbHOM Npase YKpauHbl
WHCTUTYTa TPaHCNOPTHOTOC 3KCMEAMPOBAHNA OO BACHAETCA




developed as in Anglo-Saxon one. freight forwarding
services have so much peculiarities, that analysts al-
ways had troubles to specify their nature. They divide
them into two types of services: legal and material.
So what is the freight forwarding? They was forced to
point out the special type of services combining legal
and material specifications.

Agency agreement is typical both for England and
the USA. We'll give the detailed analysis of practical
issues and legal regulation of such agreements (con-
tracts). In English and American jurisdiction have used
to the principle that the agency agreement is about the
performance by the agent both legal and real actions to
establish the contractual obligations between principal
and the third party. In case of freight forwarder-agent -
between the carrier and the cargo owner.

Freight forwarder as agent is every physical or mor-
al person working in the name and for the account of
his mandatory (generally the exporter or the importer),
executing his instructions without having the opportu-
nity to choose methods and means of transportation.

The form of the agreement between the agent and
the principal doesn't matter. The agreement may be
written, oral or implied. Here we see the gratuitousness
presumption except the performing the agency actions
as a business, which is customary for the freight for-
warder. That's why freight forwarding contracts should
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He TO/IbKO OTHOCUTENBHOW OTCTANOCTBIO YKPANHCKOW KO-
HOMUKM, HO 1 TeM, 4TO MPaBOBaA CUCTEMA YKPaWHbI TAMO-
TeeT K POMAHO-TepPMaHCKOW, KOHTUHEHTANbHOW, NPaBOBOW
CEMbe, [ MHCTUTYT areHTUPOBaHUA He CTO/b Pa3BWT, KaK
OH Pa3BWT B aHMN0-CaKCOHCKOW NPaBOBON cucTeMe. Ynyra
TPaHCMOPTHOIC KCMNeAMPOBaHNA CTONb CrielnduyHa, YTo
[ONroe BpPeMA TEOPETWKW 33TPYAHAAMCH OTHOCUTENBHO
onpezeneHua ee npupoasl. OHW ANAT YCAYTY Ha opuan-
qeCKue v yCayru MaTepuansHoro xapakTepa. K kakoMy e
TUMY MOXHC OTHECTW YCAyry TPAHCMOPTHOMO 3KCMeAUTo-
pa? Mpuwocs BblAeNUTL CCOBLIA TUN YCAYT, B KOTOPOM
COMETAIOTCA NPU3HAKW YUIYT I0PUANHECKOTO U MaTepuas-
HOrO CBOWCTBA.

MOCKONbKY areHTCKWIA AOroBOP OCOBEHHO XapaKTepeH
ana Adramm u CLUA, octanoBumca nogpobHee Ha NpaKTu-
4eCKUX aCneKTax U NPABOBOM PEryMPOBAHMW 3TOTO TVNa
[OroBOpa B YMOMAHYTHIX OPUCAVKLMAX, rAe Yxe AaBHO
CHOPMMPOBANACE JOKTPVHA, YTO areHTCKWIA JOrOBOP Ha-
MPaBNeH Ha COBEPLIEHWNE AareHTOM KaK IOpUANHECKNX, TaK
1 PAKTUYECKMX AMCTBII C LeNbIO YCTaHOBAEHMA A0r0BOP-
HbIX 06A3aTeNbCTB MeXAY NPUHLMMANOM W TPETHUM MMLOM,
B C/Iy4ae 3KCMeAWTOpa-areHTa — MeMay NepeBo3UMKOM
W rpy30BAagenbLeM.

IKCNeANTOP-areHT MOXET AeWCTBOBaTb OT CBOEro
MMEHW W OT UMeHU NpuHUMNana. B nepeoM cayyae 3kcre-
AVITOP MOMET, He PACKPbiBaA MMEHW NPUHLMMANG, YKa3aTh,
YTO OH ZIeICTBYET 33 CHET U NO NOPYHEHUIO APYroro Ava.
B nobom cnydae pesynbTaT ero AeATeNbHOCTY NajaeT Ha
MPUHLMNANG, XOTA B NEPBOM C/TyHae 1 OMOCpeCTBOBaHHO,
a B NOC/IeHEM C/y4ae HEMOCPEACTBEHHO.

dopma AOroBOPa MEMAY areHTOM 1 MPUHLUMNAAOM
3Ha4eHus He umeeT. [JOrOBOP MOMET ObiTh NUCbMEHHBIM,
YCTHBIM,  3aK/I04EHHBIM  NOCPEACTBOM  KOHK/IKOAEHTHbIX
AeACTBUA. VIMeeT MecTo npesymiumrsa 6e3Bo3MesAHOCTH
TaKoro [OroBOPa, 3a WCKIIOYEHWEM COBEPLUEHWA areHT-
CKOI AATENBHOCTY B B/ MPOMBICAA, YTO XapaKTepHO ANf
3KCMeAMTOpa, Tak YTO A0rOBOPLI TPAHCMOPTHONO 3KCMeAu-
POBaHWA NPE3IOMUPYIOTCH BO3ME3AHBIMU JaXe NPy yMOs-
HaHWM O BO3HArPaMAEHNM SKCNeANTOPA B ,0roBoOpe.

s Toro 4Tobbl Co34aTh OBA3AHHOCTH Y NPUHLMNAN,
AeACTBIA IKCNeANTOPA A0/IKHB! ObITh B Npegenax noHo-
MOUMW, NPAMO BbIPAMEHHBIX WK NOAPa3yMesaeMblx. Mog-
pa3yMeBaeMble MONHOMOYUA — 3TO MOAHOMOYUSA, KOTOPbIE
He BbipaweHbl npsMo (implied authority), Ho HeoBxoaMMbI
A/ HaNeXaLLero BuiNOAHEHWA NOPYYEHUS NPUHLMNAN,
HacTo TaKue NOAHOMOYMUA BBITEKAIOT U3 KOHKPETHbIX 06-
CTOATE/IbCTB, KOTOPbIE QAKTUHECKN CKAABIBAIOTCA B TOM
WAK UHOM Caiyuae. TPAMO BLIPAEHHbIE NOAHOMONMS (€X
press authority) MoryT 6biTb CBA3aHLI C GOPMON 4OroBopa
cneqylowmM obpasoM: ec/m ANA NPUHLMNANA HYKHO 3a-
KMH04MTL A0TOBOP 3a nevatsio (deed), TO 1 noaHOMOYA.
AOMKHbI BbITb NPAMO BbIPAMEHSsI B JOTOBOPE 33 MeYaTbio.
B KaTeropuu noApasymeBaeMblx NOAHOMOUWIA BblAe/SAIOT:
CA TalKe BUAMMbIE NONHOMOYMA, KOTOPble BO3HWKAIOT U3
TaKoro noseAeHnA NPUHLIMMGAA, KOTOPOE AaeT OCHOBaHWA
TPeTLMM MUAM NPeAnonarate NPeAOCTaBaeHue areHTy
TaKkux NONHOMOYMIA. TaKue NOMHOMOHMA Ha3bIBAIOTCA e
NOJHOMOYUAMK 13 3CTOMMEANb, UAVN OCHOBAHHbIMW Ha MPO-




be presumed as refundable even not mentioning the
freight forwarder’s remuneration in the contract.

To establish the principal's obligations the freight
forwarder should act within his authorities — direct or
implicit. Implied authority is the implied ability of an
individual to make a legally binding contract on behalf
of the principal. Express authority is an actual, distinct-
ly stated (not implied) specifig authority given by a
delegator or principal to his or her delegatee or agent,
through oral or written, or partly-oral and partly-writ-
ten, words. If the principal wishes to conclude a deed,
the authorities should be clearly stated there. The
implied authority also include the apparent authority
which exists where the principal's words or conduct
would lead a reasonable person in the third party's
position to believe that the agent was authorized to
act, even if the principal and the purported agent had
never discussed such a relationship. This is sometimes
termed “agency by estoppel”. Authority by necessity
is the part of implied authority, which appears within
the following:

a) commercial situation where the additional au-
thority is needed to protect the principal's interests;

b) agent aren't able to obtain the principal’s in-
structions.

Even if the contract is gratuitous, which is ruled
out, the principal is obliged to cover freight forwarder’s
costs. On default, the agent is entitled to obtain the
payment at the moment when the deal with the third
parties is closed. However the principal may cover the
costs after the third parties have performed their obli-

LieccyansHOM OrpaHuyeHmm Npas Ha o3paxerivie (authority
from estoppel). K kaTeropuu nogpasymesaembix OTHOCATCA
1 NOAHOMOYMA NO HEOBXOAUMOCTM, KOTOPbIE OTAMHAIOTCA
OT HEOOXOAWMbIX MONHOMOYMIA, Ha3bIBAEMbIX TaKKE COMYT-
cTBytOWMMM (NPOCTUTe 3a Kanambyp). KaTeropus nonxo-
MouMit No HeobxoanMocTu (authority by necessity) Bo3Hu-
KaeT Npw Ha/MYMK CAEAYIOLNX YCOBNIA:

a) HaMuMe YPE3BbIYANHONM KOMMEPHECKOM CUTyaLuK,
B KOTOPOW ANA 3alUMTbl MHTEPECOB MPUHLMNANa Heobxo-
ANMO NPEBbILLEHNE OBbIYHBIX MOMHOMOYUIA,

b) HEBO3MOMHOCTbL areHTa no/y4uTs OT NpUHLMMIaNa
UHCTPYKLIMW.

Ecnv pae AOrOBOp TPaHCMOPTHOrO 3KCMEANPOBAHMA
ABNACTCA 6E3BO3ME3AHBIM, HTO MPAKTUYECKW WUCKIOHEHO,
npUHUMNAN ©bA3aH BO3MECTUTL PacXO/bt 3KCMeAMTopa.
Mo ymMoAYaHMIC NPABO Ha Mo/yYeHWe pacdeTa BO3HUKaeT
Y areHTa B MOMEHT 3aK/IOYeHUA CAB/MKU C TPETbUMU n-
LaMK, HO MOXET 6biTb OrOBOPEHO NPago NONyYeHMA pac-
4eTa 3KCNEANTOPOM TOBKO MOCAE UCTONHEHNSA TPETbNMY
NMUAaMK CBOMX 00A3aHHOCTEN. TakoW areHT HasblBaeTcs
AenbKpesepe.

BpuTanckom accouumaumen TPaHCMOPTHBIX SKCMeAnTo-
poB pa3paboTaHbl 04eHb nonyaapHele CTaHAapTHbIE yCno-
BMA OKA3aHWA YCIYr, KOTOPbIe M3BECTHBI HaM B NOCARAHEN
peaakuiv 1989 r. (BIFA STC 1989).

JKcneanTOpP-NpUHLMNan

[leATenbHOCTb 3KCNeauTOpa OOLIKHOBEHHO AB/AETCA
NpodeccnoHanbHoN 1 odeHb KeannduuyposarHon. Oco-
6eHHO B HacTOALLee BPEMSA, KOTa IKCNeAMTOPLI CTa/ Bbl-
CTynaTb B PO/ HE TO/IbKO areHTOB, HO W MPYHLMNA/OB, YTO
COMMNAET KX NPaBOBOI CTaTyC CO CTAaTyCOM MepeBO34MKa,
HO MO/IHOE OTOMAECTBAEHWE BCE e He UMeeT MecTa. Yno-
mAnyTbie BIFA STC 1989 npeaycmaTpuBaloT 1 Takyto po/ib
TPaHCMOPTHOIO 3KCMNeAUTOPA.

[epBOHAYa/IbHO IKCMEANTOPCKME PYHKLMM HaCTO Bbl-
NOMHAM NEPEBO34MKYM, KOTOPble OnepupoBaan aBTOMO-
6UNbHBIM TPAHCNOPTOM. B HacTosAwee BpemMaA CHOPMUPO-
Bafacb 0COban KaTeropus Takux “KBa3WMNEepPeBO34MKOB',
KOTOpbIE NPEACTABAOT COOOMA NO CYWeCTBY IKCNeANTO-
POB, HE BAAACIOWMX TPAHCNOPTHLIMW CPEACTBAMU, HO MPK-
HUMaKOWMX Ha CebA OTBETCTBEHHOCTb 33 BCIO NEPeBO3KY
B LI&/IOM, KaK Npasuo, oT Asepu Ao Asepu (NVOCC — non
vessel operated common carrier).

B nocnegrem ciydae 3KCMeAWTOP OKasbiBaeT KynLy
(rpy30Bnagensuy) BecbMa cneumduueckyio yoayry, KOTo-
PYIO MOMHO Ha3BaTb AOCTaBKOW rpy3a. Takow TpaHCnopT-
HbiiA SKCMEAUTOP ABNARTCA €ANHCTBEHHBIM MLOM, C KOTO-
PbIM B3aWMO/ECTBYET KAMEHT-TPy30BAadened.

B 3TOM Cnydae 3KCreanTop He A0/BKEH OTHYUTLIBATLCA
nepes rpy3os/iajenblUeM O CBOUX AENCTBUAX, U BCA NpU-
Obi/ib, MONTYHEHHAA MM, ABNAETCA ero AocTosaHueM, OfHaKo
W TO, KakiM 0bpa3oM ByaeT AOCTaB/eH rpy3 B MECTO Ha-
3HaYEHWA, TAKIKE AB/IARTCA TO/IbKO €ro Ae/IOM. 3aK/0HeHve
AOrOBOPOB C KOHKPETHBIMM NePEBO3HUKaMY, PeLIeHne BO-
MPOCOB C TAMOMKEHHLIMU, TOPTOBLIMW BAACTAMM, YNAKOBKA,
CK/IaipoBaHue, NOrPy3Ka W pasrpyska rpysa, CTpaxosa-
HWE, TPYMMMPOBKA MPY KOHTEMHEPHbIX NEPeBO3Kax W T.M.
npobnembl 06LIMHO HWUKaK He BOAHYIOT TPY30BAaAeNbLa.
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gations, under the agreement with the freight forward-
er. Such agent is called a del credere agent.

British International Freight Association have elab-
orate popular and clear Standard Trading Conditions
(STC), 1989 version (BIFA STC 1989).

Freight forwarder: principal

The freight forwarder’s activity is usually considered
as the professional and qualified. Especially today when
the freight forwarder act both as agent and principal.
It makes him close to the carrier. The abovementioned
BIFA STC 1989 foresee this freight forwarder's role.

Initially it was the road carrier who rendered freight
forwarding services. Today there is a certain category of
“quasicarriers” who are, basically, the freight forward-
ers without their own vehicles but bearing the whole
liability for door-to-door delivery. They are NVOCC
(non vessel operating common carrier) - US designa-
tion for a shipment consolidator or freight forwarder
who does not own any vessel, but functions as a ‘car-
rier’ by issuing its own bills of lading or air waybills and
assuming responsibility for the shipments..

Freight forwarder as principal is every physical or
moral person working in his own name for the ac-
count of his mandatory (generally the exporter or the
importer), undertaking to offer services and deliver
goods to destinations and having the opportunity
to choose the mode and means of transport against
fixed remuneration who will receive it from his man-
datory. A professional working in his name and col-
lecting a fixed remuneration determined upon mutual
agreement with his mandatory, not obliged to sub-
mit @ management detailed report to his mandatory
contrary to the agent. During the forwarding process,
the freight forwarder carries out financial and legal
activities and is in charge of contracting carriers, port
administration, customs administration and insurance
companies upon request of his mandatory, in order to
facilitate his function.

Moreover, if the contract with a freight forwarder
acting as a principal provides a commission fee (bro-
kerage), the court will never recognize it. Judge Don-
aldson declared the reference on commission fee as
equivocal and regarded the remuneration of the freight
forwarder acting as a principal as the general price of
his services (Salsi v. Jetspeed Air Services Ltd case).

STC 1984 lack the presumption of freight forwarder
acting as an agent, in contrast to the previous version
of 1981. You see, the Trade Conditions are adjusted to
the modern needs. The great question: “Freight for-
warder: principal or agent?” is aggravated by the Bill of
Lading Conventions which introduce the difference be-
tween the actual and the contract carrier. That brings
confusion between the cargo owner and the freight
forwarder. However, one fact is clear: the freight for-
warder concluded a contract as a principal-carrier, is
not a usual carrier.

When the place of breaking the contract is clearly
defined and the breaking is attributed to certain mode,
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Bce 371 BONPOCH pelwaroTCa 3KCNeAUTOPOM-NPUHLMMANOM,
Kak npasmno. OBA3AHHOCTLIO TPY30BAaAe/bLa OCTAETCA
OAHO — MPOU3BECTU pacHeT C IKCMEANTOPOM, Npuyem be3
LvPdeperuMaLMM H3 BO3HArPANKAEHNE U KOMMEHCALMIO
PaCXOAOB U U3AEPHEK.

Bonee TOro, Aaxe ecav B 4LOrOBOPE C TAKUM TPAHCMOPT-
HbIM 3KCMEAUTOPOM, KOTOPBIN BLICTYMAET B PO/ MPUHLK-
nana, NpeAycMOTPeHO KOMUCCMOHHOE BO3HArpaMaeHue,
Cy/l HE NPW3HAEeT ero TakoBbiM. Hanpumep, cyaba JoHanbg-
COH MPW3HAN CCHIAKY HA KOMWUCCMOHHBIE COMHUTENbHON
M NOCYATAN BO3HArPaMAEHWE 3KCMEAMTOPE, BLICTYMAl0-
Lero B KayecTBe NpuHLMNana, NPocTo obuelt LieHow ero
yenyr (Salsiv. Jetspeed Air Services Ltd).

B ynomaHyTbix CTaHAAPTHbIX YCAOBMAX OKa3aHuA
yeayr B pegakuunu 1984 1. ywe OTCYTCTBYET NPe3yMnumA
TOrO, YTO 3KCMEAUTOP ABAAETCA areHTOM, KOTOPas WMe-
71a MeCTo B MpeaplAyLleM u3aanmuu 3tux [1pasun (1981r).
Takum obpasom, BuaHo, 4Te CTaHAapTHble YCAOBMA CO-
BEPWEeHCTBYIOTCA ¥ MPUCMOCcabamBaioTCA K MoTpebHo-
CTAM COBpEMeHHOW npakTuku. [lpobnema pasamdeHus
3KCMeANTOPa-NPYHLMNEAa U 3KCMeAUTOpa-areHTa yeyry-
ONAGTCA COBPEMEHHBIMY KOHOCAMEHTHBIMI KOHBEHUMAMY,
KOTOPbIE BBOAAT Pa3rpaHMyeHue Mexay QakTuHeckuM
W AOFOBOPHbIM NEPEBO3YMKOM. BCe 3TO NPUBOAMT K TaKoi
CNOMHOCTI OTHOLEHWIA MEXAY MPY30BAaAEABLIEM W 3KCTE-
AVTOPOM, YTO CyAebHaA APAKTKKA BECbMA MPOTMBOPEUYBA.
TeM He MeHee, ACHO, 4TO IKCMEANTOP, 3aKNOHMBLLINIA AOTO-
BOP MEPEBO3KM KaK MPUHLMNAN-NEPEBO3UMK, HE CTRHOBHUT-
CA 0BbIYHBIM NEPEBO3HMKOM.

B cnyuae KOrAa TOYHO YCTaHOBNEHO MECTO, B KOTOPOM
MPOM30WAO0 HApYLLIEHVe A0OrOBOPE, M 3TO HapyLLUeHue OT-
HECEHO K KOHKPETHOMY BWAY TPaHCMOPTa, MpUMEeHAeTCA
TaK HasbiBaeMas ceTeBas HopMa. OTBETCTBEHHOCTb KCMe-
AWTOpa OMNpe/enfAeTCca TaK, kak e Bbl OH 3aK/1041A OT-
Ae/IbHbiA JOTOBOP Ha COOTBETCTBYIOLMIA 3Tan Nepesosku.
Takue caydam Hanbonee pacnpocTpaHeHs! W BCTPeYaloTea
nouTv B 80% NpeAbABAAEMBIX K SKCNeAUTOPAM NPETEH3UA.
OAHAKO 4aCTO CNYHAeTCA, YTO HEM3BECTHO, Ha KaKoOM CTa-
AV NMePeBO3KK NPOM3OLINO HApYLIEHWe A0roBopa. Takad
CUTyaLMA Halle BCEro 1MeeT MeCTO MPU BbINMOTHEHUA KOH-
TeHEPHbIX NepPeBO30K. B 3TOM C/yyae AeiCTByeT 40roBop
MPAMOWV CMELLaHHOM NePeBO3KM rPy3a, 1 OTBETCTBEHHOCTh
3KCMeANTOPA ONPeARAARTCA NO 3TOMY AOroBopY. [pasiaa,
Onpejenarowme Takylo OTBETCTBEMHOCTb 3KCMEAWUTOPOB,
Ha3bIBAIOTCA EAMHOIN CUCTEMOIN OTBETCTBEHHOCTU.

VIMEHHO Pa3HOTNaCMA NO BOMPOCY NPUMEHEHUA CeTe-
BOW HOPMbI Gbl/It OCHOBHBIMW MPU NOArOTOBKE H{eHeBCKOA
KoHBeHUuMa OOH 0 MewayHapOAHbIX CMeLlaHHbIX Mepeso3-
Kkax rpysos 1980 r. Komnpomnce 3akpernneH s cr. 19 yno-
MAHYTOM KOHBEHUMW C/eayiownM oBpasoM: ecn yTpata
WY NOBPENKAEHWE TPy3a NMPOU3OLWAN Ha ONPejeNeHHOM
3Tane  My/bTMOAaNbHOW NEPeBO3KW, W MOA/MeMaLlan
MPUMEHEHMIO MEWAYHAPOAHAA KOHBEHLMA WK UMMIepa-
TUBHaA HOPMA HALWIOHANBLHOTO MpaBa MpeAycMaTpusaer
6onee BLICOKMI Npe/den OTBETCTBEHHOCTW MO CPaBHEHI
C npeaenamy, NpeAycMOTPeHHbIMM KOHBEHLMEN, Npejen
OTBETCTBEHHOCTM 3KCMNEANTOPa ONPeAE/NACTCA B COOTBET-
CTBUW C MONOMEHNAMU MEMAYHAPOAHON KOHBEHLIMW WAK
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the so called network provision is applied. The freight
forwarder’s liability is defined as if he concluded the
separate contract for the relevant part of carriage.
Such cases are the most popular (80%) in claims to
the freight forwarder. But sometimes the place of in-
fringement is unknown, e.g. in container delivery. In
this case the direct multimodal transport contract is
applied and the freight forwarder’s liability should be
defined according to it. The rules, defining such liabil-
ity, are called the integrated liability system.

The confusion aroused from the network provisions
lead to the elaboration of United Nations Convention
on International Multimodal Transport of Goods (Ge-
neva, 24 May 1980). The compromise provision (Art.
19) states: when the loss of or damage to the goods
occurred during one particular of the multimodal
transport, in respect of which an applicable interna-
tional convention or mandatory national law provides
a higher limit of liability than the limit that would fol-
low from application of paragraphs 1 to 3 of article 18,
then the limit of the multimodal transport operator's
liability for such loss or damage shall be determined
by reference to the provisions of such convention or
mandatory national law. Thus, the network provision
is applied only to the freight forwarder's liability limit
which can’t be lower than the mandatory one. In other
cases Convention eliminated the network provision.
That was the reason why so many states rejected the
Convention — they consider it as a departure from
the traditional rules regulating transport by different
modes, which is the benefit for the cargo owner. The
compromise also tends to increase the liability limit for
the carrier and the freight forwarder. The opponents
of the network liability emphasize that the higher li-
ability limit for the freight forwarder is aimed at extra
protection of owner's interests. The network liability
allows the freight forwarder to apply the binding law
providing the lower liability limits that in the above
Convention.

As you see, there quite complicated relations be-
tween the freight forwarders and the cargo owners
which confuse the precedents. Freight forwarders are
competent experts (in most cases) thus they think
their relations with the customers are settled by the
law. Yes, modern legislation protects the freight for-
warder's rights. But the abstrusities of their rights
protection are very complicated and hard to realize.
Therefore both cargo owners and freight forwarders
need the support of legal adviser. Obviously, it is the
best way to be sure in your future.

A.V. Chebotarenko,
International Law Offices,
Senior Attorney

V.P. Lebedev,
International Law Offices,
Expert-Adviser

MMMEPATUBHON HOPMbI  HaUMOHAE/AbHOTO  3aKOHOAATE b=
cTBa. TakuM 06pa3’oM, ceTeBas HOPMa COXPaHWAch Obl
TOMbKO B OTHOWEHWM Mpe/ena OTBETCTBEHHOCTW 3KCre-
AUTOPA, KOTOPbIN HE MOXET ObiTb HUME YCTaHOB/IEHHOMO
UMMEPATMBHBIMU MpaBUaaMy. B OCTanbHOM npegnonara-
N0Cb OTMEHUTB CETEBYHO HOPMY, 4TO 1t ABAAGTCA OCHOBHOW
NPUYMHON OTKa3a rocyaapcTs B nojaeprKe KoHBeHUMM,
MOCKONBKY OHWM YCMaTPUBAIOT B OTCTYMAEHWUW OT CETEBOW
OTBETCTBEHHOCTU OTCTYyNAeHWE OT YCTOSBLUWMXCSH MPaBwis,
PEryMpyroLLuX NEPEBO3KM OTAE/MbHLIMA BUAAMMW TPaHC-
nopTa, K BulfoAe rpy3oBnagenbla. B coaepanim KoMnpo-
MUCCA NPOCAEKMBALTCA TaKKe TEHABHLWA K NOBbILEHUIO
npejena OTBETCTBEHHOCTW NepeBO34MKa 1 3KCMeAUTOPa,
4TO HMKaK He CNOCOOCTBYET Y/0B/ETBOPEHUIO UHTEPECOB
/L, NPeaoCTaBASIOWMX TPAHCMOPTHbIe yeayrn. MHorue
NCCNEA0BATENN BbICKA3bIBAIOT MHEHME, YTO OTCTYM/eHWe
OT CeTeBOW CUCTEMbI, KOTOPOE COMPOBOMAAETCA NOBbIIEe-
HWEM npe/esia OTBETCTBEHHOCTW SKCNeANTOPa, Hanpasie-
HO Ha MpeAoCTaB/eHe Ype3MepHOW 3almTbl MHTEpecaMm
rpysosnagenua. [1pOTMBHUKK CETEBOW OTBETCTBEHHOCTH
0bpawarT BHMMaHME Ha TO, YTO MpW CeTEBOM CUCTEME
BO3HUWKAET 60/blIe NPOG/eM, YeM PELAETCA, U My/IbTUMO-
A3a/bHAA NePeBO3Ka NPUobpeTaeT CerMeHTMPOBAHHLIA Xa-
paxTep. COxpaHeHne CeTeBOM OTBETCTBEHHOCTW NO3BOAALT
3KCNEeAVTOPY BOCNONL30BaThCA MMNEPATUBHLIMU HOPMaMK
06 OrpaHun4eHun OTBETCTBEHHOCTU, KOTOPbIe Mpedycma-
TPUBAIOT Npeje/bl OTBETCTBEHHOCTH, CyLieCTBEHHO bonee
HWU3KWE, YeM Npe/e/i OTBETCTBEHHOCTU SKCNeAWTOPa, Npea-
YCMOTPEHHBIA YMOMAHYTOM KOHBEHLMEH.

Kak Mor yGeauTbCA 3aWMHTEPeCOBaHHbIA 4uTaTesb,
MEXAY 3KCNeAUTOPaMW W rPy30BAafeNbLaMM CKNa/AbIBa-
tOTCA AOBO/IBHO Pa3HOOOpasHble N CAOMHBIE OTHOWEHMS,
KOTOPbI MOTYT NONY4MTb HEOAHO3HAUHYHO TPAKTOBKY B CY-
AebHoM npakTuKe. KoHewHO, TPaHCMOPTHbIE IKCMEeANTOPSI
0BbI4HO ABNAIOTCA O4eHb KBaNMPUUMPOBAHHBIMU Npodec-
CMOHaNaMW, TaK 4TO MM KaXeTCA, OyATO MX OTHOLWEHUA C
KIMEHTYPOI HageMHo yperyanposaHsl. JeicTBnTensHo, B
COBPEMEHHOW NPABOBOM CUCTEME NPaBa SKCNeANTOPOB A0~
BO/IbHO XOPOWO 3aunuieHsl. OAHAKO TOHKOCTW BAaAeHNA
FOPUANHECKMMU MHCTPYMEHTaMM 3alMThl 3TWX NPaB 3KCMe-
AVTOPBI, 406POCOBECTHO UCAOHAIOWME CBOW 0bsA3aTe/lb-
CTBA, MOTYT HE /10 KOHLA OCBOMTb, W Ha MPaKTUKE Cy4aioT-
CA CTO/Ib HEOMMAAHHBIE CUTYaLNY, YTO B3TN1AA CO CTOPOHbI
COBEepLIEHHO HEOBXOANM, UTOBbI YBUAETD BCe HIOAHCbI. OT-
HOLLIEHWA PY30BAAAE/BLEB C 3KCMNEeAUTOPaMU TaKKe XOPO-
Wo 3awpweHsl. Kak notpebuten ycayr oHu, pasymeeTcs,
HE TaK YBEPEHHO OPUEHTUPYIOTCA B Chepe TPaHCNOPTHOro
3KCMeAMPOBAHWA, TaK 4TO 0OBEKTVBHOE COCTOAHWE Aen B
CNOMHBIX CUTYaUMAX UM YCTaHOBUTL €llie CoxHee. TakuM
06pazoM, 0BpaLLEHE K IOPUANHECKOMY KOHCYIbTAHTY MO-
JET MOMOYb Kak TeM, Tak 1A ApyriiM.

A.B. Yebomapero,
cmapwuli pucm «MewdyHapodHol
H0PUOUYECKOL CAYHBbI»

B.[1. /lebeoes,

IKCNEPM-KOHCYNbMaHM
«MeOyHapooHo(i 1opuduteckol caymboi»
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